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Joint Standing Committee on the Corruption and Crime Commission — Eighth Report — 
“The More Things Change…: Matters arising from the Corruption and Crime Commission’s Report on 

Operation Aviemore: Major Crime Squad Investigation into the Unlawful Killing of Mr Joshua Warneke” — 
Motion 

Resumed from 17 October on the following motion moved by Hon Jim Chown — 
That the report be noted. 

Hon NICK GOIRAN: I would like to contribute to the consideration of this eighth report from the Joint Standing 
Committee on the Corruption and Crime Commission. This report was tabled on 20 September this year. It is 
a good example, I think, of the work of this committee. I like the way the committee continues to follow-up on 
matters arising from previous reports, either from the previous iteration of the joint standing committee, matters 
arising from reports of the Corruption and Crime Commission or, indeed, matters arising from reports from the 
Parliamentary Inspector of the Corruption and Crime Commission. This is yet another example of that type of 
follow-up of matters arising. 
It is very timely that we should be considering this report, which looks into the Corruption and Crime Commission’s 
investigation into Operation Aviemore. Operation Aviemore was a major crime squad investigation into the 
unlawful killing of Mr Joshua Warneke. It is particularly interesting and timely that we should be looking at that 
today because, at first instance, the person convicted of this unlawful killing was Gene Gibson. It is timely because 
just today, during formal business, the President of the Legislative Council tabled a report from the Auditor General, 
which was an opinion on a ministerial notification. That ministerial notification, under section 82 of the 
Financial Management Act, was tabled by the Attorney General of Western Australia. The Attorney General 
notified the Auditor General on 17 July 2018, during this year’s winter recess, of his decision not to provide 
requested information in accordance with section 82 of the Financial Management Act. That is relevant to the 
matter before us because they were a series of questions asked by the shadow Attorney General, my learned friend 
Hon Michael Mischin, on 28 June, to the representative of the Attorney General about the ex gratia payment being 
made to none other than Mr Gene Gibson. The reason that an ex gratia payment was being made to Mr Gene Gibson 
is that he was the person who was, at first instance, convicted of the unlawful killing of Mr Joshua Warneke; the 
very matter that is under consideration in this eighth report. Members might be aware that as it so happens, the 
circumstances of that conviction were that Mr Gene Gibson pleaded guilty. Obviously, a conviction, a sentence 
and so on and so forth followed. It was not until sometime later that it became clear that that conviction was 
wrongfully obtained, and there were a number of reasons that occurred. Some of those reasons are touched upon 
by the committee in its eighth report before us. I note that recommendation 2 of the committee states — 

Cognitive impairment and foetal alcohol spectrum disorder are areas of emerging challenges and there is 
growing expertise around these issues. Given this, the Western Australia Police Force need to prioritise 
internal policies and increase training of frontline officers in order to keep in step with ongoing 
developments. 

Why would the Joint Standing Committee on the Corruption and Crime Commission feel the need to make that 
recommendation? It is because those cognitive impairments were indeed apparent in the Gibson case in the 
investigation into the unlawful killing of Mr Joshua Warneke. It has been a while since I looked at this case, but 
as I recall some significant language issues were also at play in this instance. 
I go back to the Auditor General’s sixth report, “Opinions on Ministerial Notifications”, that Madam President 
tabled earlier today during formal business. It is a very interesting, brief report that I would encourage members 
to cast their eye over. In particular, members will be intrigued, I think, by what happened in response to one of the 
questions asked by Hon Michael Mischin. Part (3) of his question without notice 534 that he asked on 28 June this 
year reads — 

To the extent that the miscarriage of justice resulted from Mr Gibson’s blameless plea of guilty on the 
basis of legal advice, is the state proposing to recover any of the $1.5 million from his legal 
representatives; and if not, why not? 

For those who have not had the opportunity to read the report, the Auditor General says that in effect it was okay 
for the Attorney General to not respond and provide that information to the shadow Attorney General because the 
Attorney General claimed legal professional privilege. The Auditor General said that the Attorney General claimed 
that he was unable to provide the information to parts (1) to (3) of the question as it was the subject of legal 
professional privilege. I put it to members, if they have an opportunity to read this report, that the legal professional 
privilege could be possibly applied only to parts (1) and (2) of the question; it could not have applied to part (3). 
Part (1) says — 

Did the advice the Attorney General received from the State Solicitor’s Office support or not support the 
making of a payment? 
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Members can understand why the Attorney General would claim legal professional privilege for that question, 
because he was being asked to disclose the legal advice that he had received on that issue. Part 2 asks — 

Did the advice he receive identify failings for which the state was responsible, with reference to the 
Court of Appeal judgement in Gibson v State of Western Australia [2017] WASCA 141; and, if so, 
precisely what were those failings? 

Again, members can understand why the Attorney General would claim legal professional privilege, because he 
was being asked to disclose a particular aspect of that advice. But part (3) asks — 

To the extent that the miscarriage of justice resulted from Mr Gibson’s blameless plea of guilty on the 
basis of legal advice, is the state proposing to recover any of the $1.5 million from his legal 
representatives; and if not, why not? 

There is no issue of legal professional privilege there. The question is whether the state is proposing to recover 
any of the money from Mr Gibson’s legal representatives. The state is either intending to do that, it is not intending 
to do that, or it is not sure. It has to be one of those three scenarios. How can the Attorney General claim legal 
professional privilege as the reason he cannot answer that question? I find that quite remarkable. I find it surprising 
that the Auditor General has not taken the Attorney General to task on that particular point. Various committees 
of Parliament have the opportunity to investigate these matters further. I hope they do so. 
The DEPUTY CHAIR: Hon Nick Goiran. 
Hon NICK GOIRAN: I hope that the various committees of Parliament might take it upon themselves to 
investigate this a little further or that my learned friend the shadow Attorney General will take this up a little 
further, because I do not think it is satisfactory that the state, the government and the Attorney General of 
Western Australia can get away with not responding to that question. The taxpayer of Western Australia has forked 
out $1.5 million to Mr Gene Gibson. I do not for a moment begrudge Mr Gibson one cent of that money because 
he was wrongfully convicted. As members will know from previous discussions, I have said in this place on other 
matters that, thank goodness—remember this is an unlawful killing—we do not have the death penalty in 
Western Australia because otherwise Mr Gibson would be in no position whatsoever to receive the $1.5 million 
as compensation for his wrongful incarceration. Be that as it may, thankfully he is in a position to receive it, and 
I make no comment whatsoever about the quantum. That matter was obviously considered at length by 
government, it deemed it appropriate to provide this ex gratia payment to him of $1.5 million and I wish him every 
success. However, if there is a claim available to the state to recover that money because of the professional 
negligence of some lawyer in Western Australia—who, I might add, will have a very substantial indemnity 
available to him or her through their professional indemnity insurer—it is incumbent on the state, the government 
and the Attorney General of Western Australia to pursue that avenue to seek to claw back and recover some of 
that $1.5 million. It seems odd to me that the McGowan government could suddenly be so flush with funds that it 
does not feel the need to recover $1.5 million. It may be the case that it is not flush with funds and it may be the 
case that it has agreed that it should try to recover the $1.5 million; it may also be the case that it might not be 
possible for various reasons to get back the $1.5 million. The point is that none of us knows because the 
Attorney General—presumably on the advice of an expert in his office—has said to the Parliament that he is unable 
to provide the information requested in questions (1) to (3) asked by the shadow Attorney General on 28 June 2018 
because it is subject to legal professional privilege. 
I encourage members to look at this report by the Auditor General, particularly the final paragraph. I will go back 
to the penultimate paragraph for context. It states — 

The Attorney General — 
Get this, members — 

declined our request to examine the legal advice. 
This is the Auditor General of Western Australia whose job it is to be the accountability measure and to check. 
When government says it cannot provide information to the houses of Parliament, it is the Auditor General who 
checks and then gives an opinion on whether that is appropriate. The Attorney General of Western Australia 
declined the Auditor General’s request to examine the legal advice. That is interesting. The paragraph continues — 

In his and the SSO’s view releasing the information to the Auditor General could waive the State’s claim 
of legal professional privilege. 

I would like to know whether the Auditor General got any advice on that point. With all due respect to my learned 
friend the Attorney General, just because he says that it could waive the state’s claim of legal professional privilege 
does not make it so. I also say that with respect to the State Solicitor’s Office. I hope the Auditor General got her 
own independent legal advice to verify whether the Auditor General is satisfied with that; otherwise it would be 
far too easy in the future, on every one of these matters, for any government of any persuasion to come along and 
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simply claim legal professional privilege. The moment a government utters those words, the barriers go up and the 
Auditor General is no longer able to pierce that barrier and properly investigate the matter. 
The final paragraph of this report—which was tabled only today by Madam President during formal business—
states — 

However, we received other evidence from the Attorney General and the SSO confirming that the 
information in parts (1) and (2) formed part of legal advice, and that part (3) has been referred to the SSO 
for consideration. We are satisfied that the requested information is subject to legal professional privilege. 

The summary version of all that is that parts (1) and (2) are subject to the advice, so legal professional privilege 
applies. I agree; I think that is self-evident, simply from the question that was asked. But part (3) is apparently 
protected because it has been referred to the State Solicitor’s Office for consideration. Do members remember 
what part (3) is? It states — 

To the extent that the miscarriage of justice resulted from Mr Gibson’s blameless plea of guilty on the 
basis of legal advice, is the state proposing to recover any of the $1.5 million from his legal 
representatives; and if not, why not? 

The response was that the Attorney General could not provide that information because of legal professional 
privilege. Yes, he can. Is the government going to recover the $1.5 million—yes, no, or do not know? If the 
Attorney General is getting advice, he should say so. It would have been quite possible for the Attorney General 
to say, “I thank the honourable member for some notice of the question. The honourable member makes a very 
good point, and I am currently taking advice on the possibility of recovering those funds.” He could have said that, 
but no; he said that he could not provide any information because of legal professional privilege. That is most 
unsatisfactory. From the limited report we have before us—simply an opinion of one and a half pages from the 
Auditor General—it is difficult for me to be satisfied or persuaded that that is acceptable. I hope that the various 
parliamentary committees that have powers to oversee and interrogate the Auditor General and her reports, and/or 
the shadow Attorney General, will continue to pursue these matters. As I said, it is timely that this report should 
happen to have been tabled today, on the same day that we are considering and noting the eighth report of the 
Joint Standing Committee on the Corruption and Crime Commission. 
To conclude on this report, I once again congratulate the committee for its perseverance with matters arising from 
various reports, whether from the Corruption and Crime Commission, the parliamentary inspector or the previous 
iteration of the committee. I think it is an excellent use of the committee’s time and resources to follow up on any 
outstanding recommendations. I am also particularly heartened that it has gone, if you like, above and beyond the 
call of duty in highlighting important issues such as cognitive impairment and foetal alcohol spectrum disorder. 
I note that the committee has said that there is growing expertise in these areas. It is growing expertise. The 
expertise is not yet gold standard, and has not been in the past, and hence there have been problems and some 
wrongful convictions because people have not been properly trained in the issues of cognitive impairment and 
foetal alcohol spectrum disorder. That created a miscarriage of justice in this instance, which was, thankfully, 
eventually picked up and compensated. 
As the committee has indicated, further work is to be done by the Western Australia Police Force in this regard. If 
members get the chance to read this brief report from the committee, they will see that it also notes that WA Police 
has been doing some work in training its officers, and the committee has, as I understand it, been encouraged by the 
work of the WA Police Force. I once again commend the committee for the work it has done on its eighth report. 
Resolved, on motion by Hon Alison Xamon, that consideration of the report be postponed to the next sitting 
of the Council. 
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